GOVERNMENT OF JAMMU & KASHM
IR
sCHOOL EDUCATION DEPARTMENT
CIVIL SECRETARIAT, gk

*dedkk

oops No 146/2021 arising out of SWp No. 2186/2016 titled
,aj‘ct' " ohammad Altaf Sheikh and Ors V/s Bk Singh & Ors.

GOVERNMENT ORDER NO:-)\6}-JK (Edu) of 2022
DATED:- V7 .10.2022

ghereas: the petitioners have filed a writ petition bearing SWP No. 2186

01

i e court and have prayed for following prayer:

,{gﬂ

 titled Mohammad Altaf Sheikh and Ors V/s State & Ors before this

“By auou‘n'ng the petition, by issuance of writ of mandamus or any
other writs order or direction, the respondents be directed to pay

ninimum wages to the petitioners as applicable in terms

of rules

and the judgment passed by the Hon’ble Court titled Zoona Bibi V/s

gtate reported in SLJ 2000 page 352.

Any other order or direction which this Hon’ble Court may deem fit
and proper be passed in favour of the petitioner and against the

respondents. »

Whereas, the above titled petition was disposed of by the Hon’ble High

court vide order dated 31.12.2016 with the following directions:

« This petition along with connected MPs is disposed of and
respondents are directed to consider claim of the petitioners in
terms of judgment reported in SLJ 2000 page 352 passed in civil
appeal No. 213 of 2013, provided that the petitioners are similarly
circumstanced with the petitioners in this case. »

Whereas, it is imperative to reproduce herein the operative portion of the

judgment passed in Zoona Bibi Vs State reported in SLJ 2000 page 352

which reads as under:-

« _ The appropriate Government may consider for framing of
appropriate scheme OF any formula so that they can survive by
affording at least two coarse meals a day. Till such time the scheme
or any formula ;s framed by the appropriate Govt, the cases of the
appellants may pe considered to be paid at the rates of minimum

wages act as applicable i the State of Jammu and Kashmir. This

{w Page1of4



n is, however, subject to the condition that the engagement

| 47 e and not part time,
Vit

as, iD Compli@ce to the Hon'ble Court directions the case of the

! "'mere s examined ntl ‘the Department and it was found that the
| )ﬂ'zi"ﬂc’;s inCluding pnSE SlI.rlllarly €ngaged persons have not been appointed
l P“,[jri"“eregular mode of appointment unde, any specified rule or policy but the
r F‘Lroughr perein stood €ngaged on part time pagis and were approximately
{tli[ioﬂe- g duties for maximum One hour per day. The petitioners as well as
P ary situated PErsons, .for Which the petitioner are accordingly were/ are
of aid out of SC}QOOI ‘mprovement fungs (local funds). The petitioners
"8 }:;vho are part time Worke.rs are not entitled to seek reliefs or claim for
[ pef %zum wages as they are neither coyereq under the definition of workmen
" ovided in Minimum Wages Act nor are they engaged against any
# cu'oﬂed post. AS such the Petitioners do not meet out conditional
g ement as has been kept by the Hon’ble Court in judgment reported in

il .
req 2000 page 352 passed in civil appeal No. 213 Of 2013.

s

Whereas, flae petltlone-rs have not been appointed by the competent
authority or in a;:cordance With the mandate of law. The engagements of the
titioners have been made by the authorities not having competence, without
ving any policy or rules to ﬂ?at extent. As such when the engagement is itself
yad in the cyes of law, _the Petitioners are neither entitled for regularization nor
they aré entlﬂec.i to claim _for any benefit viz., minimum wages for which they
are EVED otherwise not entitled,

Whereas, the petitioners are not working against any sanctioned post
and, ther.efore, the b(?neﬁt of minimum wages cannot be extended in favour of
(e petitioners particularly when the engagement is itself is part time

engagement.

Whereas, and it was further observed that the petitioners have been
engaged without any formal policy and against the non-existent posts by
the authorities not having competence without defined working hours
which are applicable to the regular employees or other appointees engaged
under different schemes or policies which have to render the defined working
hours as mentioned under various labour law. As such the petitioners are not
entitled to minimum wages for reason that the nature of duties including
working hours discharged by the petitioners and the regular employees or
scheme based/ adhoc/ daily wager workers are not similar. The petitioners are
neither daily wagers not adhoc nor contractual appointees as such the
petitioners are not entitled for the benefit of minimum wages.

Whereas, the principle for equal pay for equal work has been considered
in many reported decisions and it has been held that it is well settled that
equal pay must depend upon on the nature of work done. It has been held
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a ca make a ¢ \
1 ,,m‘%"“““ lifference One cannot deny that often the

L ol et of degree and the
PRLE matt that there iq an element of value pidgment
W g O charged with the
. 0 b
o ¥ 1t
cot” as such value judgment is made bona

! igil R
on an intelligible crite ) o
_w“”"m\ terion which has a relation nexus with the

o 111“"”‘”“”“””' such diffr‘rpmi;m”n
ol ¢

‘Plf ‘ as there are inherent difficulties in
, cvaluating th , € ¢
and g € work dg e by

« or even in the same Organizati
. anization

! . administration in fixing the scales of pas
ms of service. So long

will not amount to discrimination
.« not always ecasy ,
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ng
110”

different persons 1n different

i olding samec posts and : Differentiation in pay scales ”f.

s 1 1 f . Performing similar work on the basis of
en¢ e . v, reliability and confidentiality would be

, diﬁcrcntmtmn. The judgment of e o -

va id iliti which administrative authorities concerning

8 onsibilitics ICh attach t S
esp 0 the post, and the degree of reliability

judgment of the authorities

ably and rationally, was not

',.\,1”

f‘\'?“-t which, if arrived
mffmed ’ at bona fide reason
R a0 interference by the court.
op
hereas, the petitione

:{ithout undergoing a Srls h.ave been engaged against the non-existent
ostS ortunity to all other :1'e?tlon process based upon fairness and equality
of 0PP ; 1gible candidates. They were neither appointed

.ot sanctioned posts .
ageln® : NIOT are paid out from the consolidated fund or any

er SPCCiﬁed fund/ bUdget he
iglrk similar to th ad. Therefore the mere fact that they were doing

€ regular

“ing the principal f%)li employees cannot be treated as sufficient for
ap?é’;ners is considered equa-l Pay for equal work and if the claim of the
pzziﬁonal 56?80 am b5 fat. ‘Fhls Juncture, the Government has to sanction
a acilitate payment of salaries and allowances in the

regular pay scale from the consolidated fu ich i
et for direct recruitment nd which in turn reduce the number

Whereas, the wages are being paid to the petitioners and other similarl
placed persons as per the resources keeping in view the school f e
students, the Government has ordered the exemption of fee dues i efe of the
girl students thus curtailing resources further with the result tis in favour of
the local funds are not available to meet out the salary/ allowan e wages fr(?m
the regular employees or in terms of minimum wages of th(:e,e ol par wih
department. As such the respondent Department is not in position respondent
the liability because of non availability of funds/resources. to meet out

Now therefore, keeping in view the above mentioned f
circumstances of the case and in compliance to the direction acts and
the Hon’ble Court the claim of the petitioners for payment of t: passed by
terms of judgment reported in SLJ 2000 page 352 passed in ciev:;ages in
No. 213 of 2013 was considered and it was found that the petitio appeal
not similarly circumstanced because of the fact that the petition:r:ri:::
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»d Against non.e
o0 e“:::rs applicable to :::etem bosts, and are not bound by the
i® dally WAEETS nor adhg, n:gular employees. The petitioners are
" he petitioners ig found ¢ 1 " octual appointees. As such the

i q 0 be devoid of merits and is therefore
et

¥

——

grder of the Covernment op g, Kashmir
ff '

Sd/-
Alok Kumar (IRS),
Principal Secretary to the Government,
School Education Department.

g Bdu/Legal/14/2021 3175,

N Dated:-]}.10.2022

1. Joint Sfec-retary W&K) Ministry of Home Affairs, Government of India.

to the Government, General Administration

4. Director, Archives, Archel,

5.0SD with Advisor (B) tg the

6. Chief Education Officer
action.

7.Private Secretary to Principa] Secretary to Government, School Education
Department for information.

8.Sh. Sheikh Mushtaq, Additional Advocate General, High Court of J&K and
Ladakh for information.

9, Smt. (Petitioner/ Applicant) for information.

10.1/C Website for uploading the same on official website.

11.Government Order File/ Concerned File (w.2.s.c).

gy and Museums, J&K.
Lieutenant Governor, UT of J&K for information.
(concerned) for information and necessary

(Javedﬁhmad],
Additional Secretary to the Government,
School Education Department.





{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }


{ "type": "Document", "isBackSide": false }

